MOTI ON TO DI SM SS
OR FOR SUMVARY JUDGVENT

Comes Spar ks Regi onal Medical Center (hereinafter “Sparks”),
one of the Defendants herein, and for its Mtion to Dismss
pursuant to ARk. R Cv. P. 12(b)(1) and (6) or for Summary Judgment
pursuant to ARK. R Gv. P. 56(b), states:

(1) This is a nedical malpractice case arising out of the
treatment of Katherine L. Brown, who died on or about July 27
1999.

(2) The Arkansas Medi cal Ml practice Act, ArRc. CopE ANN. 88 16-
114-201 to -209, requires that all actions for nedical injury be
“commenced within two (2) years after the cause of action accrues.”
ARK. CobE ANN. 8§ 16-114-203(a). Because Ms. Brown passed away on or
about July 27, 1999, the last possible day to file a nedical
mal practice action regarding her care would have been July 27,
2001.

(3) On July 20, 2001, one week before the expiration of the
statute of limtations, Janes Filyaw, as Special Adm nistrator of
the Estate of Katherine L. Brown, Deceased, filed suit against the
def endants herein. (See Conplaint, filed July 20, 2001, a copy of
which is attached hereto as Exhibit A) On that same day, Janes
Filyaw filed a petition with the Circuit Court of Sebastian
County, Fort Smith District, Probate Division, to be nanmed Speci al
Adm ni strator of the Estate of Katherine L. Brown. (See Petition
for Appointnment of Special Admnistrator, dated and fil e-nmarked

July 20, 2001, a copy of which is attached hereto as Exhibit B.)



(4) On July 23, 2001, the Order namng Janmes R Filyaw as
Speci al Administrator was entered. (Order Appointing Special
Adm ni strator, dated July 20, 2001 and file-marked July 23, 2001,
a copy of which is attached hereto as Exhibit C.)

(5) Also on July 23, 2001, Janes R Filyaw signed his
Acceptance of Appointnment as Special Adm nistrator and the derk
i ssued him Special Letters of Adm nistration. (See Acceptance of
Appoi ntment as Special Adm nistrator, dated and fil e-nmarked July
23, 2001, a copy of which is attached hereto as Exhibit D; and
Speci al Letters of Adm nistration, dated July 23, 2001, a copy of
which is attached hereto as Exhibit E.)

(6) On August 9, 2001, the plaintiff filed his First Amended
Complaint. (First Anmended Conplaint, filed August 9, 2001, a copy
of which is attached hereto as Exhibit F.)

(7) On August 13, 2001, an Oder of D smssal was entered,
granting the plaintiff a voluntary non-suit as to Sparks. (Order
of Dismssal, filed August 13, 2001, a copy of which is attached
hereto as Exhibit G)

(8) On August 9, 2002, nearly the last day to do so under the
“savings statute,” Arck. CobE AW. 8 16-56-126, plaintiff filed
anot her amended conpl ai nt for the purpose of reinstating this suit
as to Sparks. (See Second Anended Conpl aint, filed August 9, 2002,
a copy of which is attached hereto as Exhibit H.)

(9) Inits Answers to the plaintiff’s Conplaints, defendant
Sparks affirmatively pleaded the defense of expiration of the
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statute of limtations and reserved its objections to jurisdiciton.
(See Answer, filed August 7, 2001, a copy of which is attached
hereto as Exhibit 1, at 9§71 16-17, Answer to First Amended
Complaint, filed August 14, 2001, a copy of which is attached
hereto as Exhibit J, at 1Y 20-21; Answer to Second Anended
Conpl aint, filed Decenber 16, 2002, a copy of which is attached as
Exhibit K, at 7 20-21.)

(10) On July 20, 2001, the day he filed the Conplaint
initiating this action, James R Filyaw was not the Special
Adm ni strator of the Estate of Katherine L. Brown as required by
ArRk. CobE ANN. 16-62-102(b). That Conplaint was thus a nullity, and
this action was not validly comenced at that tine.

(11) The statute of limtations for filing suit regarding any
medi cal mal practice allegedly resulting in the death of Katherine
L. Brown expired July 27, 2001. Because no valid conplaint was
filed before that date, the present action is clearly barred by the
statute of [imtations. The plaintiff’s Conplaint should therefore
be dism ssed pursuant to ARk. R Cv. P. 12(b)(1) and (6), or, in
the alternative, Sparks Regional Medical Center is entitled to
sumary judgnent as a matter of |aw pursuant to ARk. R Cv. P. 56.

(12) A Brief in Support is filed herewth.

(13) Exhibits A, B, C, D, E, F, G H I, J and K are attached
hereto and i ncorporated herein by reference.

VWHEREFORE, Def endant Sparks  Regi onal Medi cal Center
respectfully noves the Court to dismss wth prejudice the
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plaintiff’s Conplaint; or to enter summary judgnent in its favor,
dismissing plaintiffs’” Conplaint; and for costs and all proper

relief.



