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POINTS ON APPEAL

Did thetrial court correctly find that the jury’sverdict was supported by substantial
evidencein denying the appelant’ s motion for new trial?

Ray v. Green 310 Ark. 571, 839 SW.2d 515 (1992)
Did the trial court abuse its discretion in characterizing the action as sounding
primarily in contract and awarding att orney’s fees?

Curry v. Thornsberry, Ark. 2003, Ark. LEXIS 587 (2003)
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V.
ARGUMENT
A. A SUMMARY OF THE ARGUMENT OF EUGENE AND CONNIE HALL
The appellants argue that the verdict of the jury should be overturned and that the award of
attorney’ sfees was improper. Although the appell antsidentify evidence admitted & tria in support
thelr cause of action, they fail to demonstrate that the jury’s verdict was clearly against the
preponderance of the evidenceandnot supported by any substantial evidence. Asfor attor ney’ sfees,
they argue tha the trial judge abused his discretion in awarding fees because the metter sounded
primarily in tort rather than contract. However, the appellants claims for rescission and punitive
damageswere not submitted to the jury, leaving only contract damages to be awarded if at all. The
entirecase concerns areal estate transaction, and the gist of the appdlants case isthat they did not
receive the benefit of their bargain.
B. THEJURY’'SVERDICT WASSUPPORTEDBY SUBSTANTIAL EVIDENCE
AND NOT CLEARLY AGAINST THE PREPONDERANCE OF THE
EVIDENCE
1 The Evidence Admitted at Trial and the Stipulations of Fact Do Not
Contradict the Jury’s Verdict, Let Alone Require that Verdict to be
Overturnd
The appellants argue that the trial court should have granted a new trial because the jury’s
verdict was not supported by substantia evidence. As far as can be gleaned from their brief, the
primary fact question that was improperly decided concerned the appellees’ representation of the

presence of a septic sygem on the property at issue. The appellants argue that the jury’ sverdict was

clearly againg the preponder ance of the evidence, but they fal to explain how the mere existence of

Arg1l



evidence in support of their case trandaesinto such aclear preponderance tha averdict in ther
favor was mandated.

A trial court has discretion in setting aside a jury verdict under Arkansas Rule of Civil
Procedure 59, but the“trial court is not to substitute its view of the evidence for that of the jury’s
unless the jury verdict is found to be clearly aganst the preponderance of the evidence.” Ray v.
Green, 310 Ark. 571, 572, 839 S.W.2d 515, 516 (1992). Thetest for an appellate court to review
the denial of a motion for new trial “is whether there is any substantial evidence to support the jury
verdict.” 1d. at 573, 839 S.W.2d at 516. To determine if any such substantial evidence exists, the
Court must “view the evidence inthe light most favorable to the appellees.” 1d. Substantial evidence
is that which “conpels a conclusion one way or the other and is more than mere speculation or
conjecture.” 1d. “Itisonly where thereis no reasonable probability that the incident occurred
according to the version of the prevailing party or where fair-minded men can only draw a
contrary conclusion that a jury verdict should be disturbed.” 1d. at 517, 839 SW.2d at 573-74
(emphads added). The weight and value to give the evidence presented a tria isin the exclusve
province of thejury. 1d.

Thereweresix interrogatories givento the jury at trial on which to return averdict. Thefirst
fiveconcerned liability and the last damages. The answer to each interrogatory was*No,” and signed
only by the foreperson — indicating aunanimous verdict. The appellants now argue that there was
no reasonable probability as to whether the appd lees made a false representation of material fact,
whether they knew or should have known it was false, whether they intended to induce reliance,
whether the plaintiffs justifiably relied on the representation to their detriment, and whether the

appelleesdid breached the contrad. R. 40-44; Ab. 66; Add. 15-19. Inorder for theresult to have

Arg 2



been different, the jury must have answered all of the first four interrogatories, or the fifth one alone,
inthe affirmative. Inther brief, the gppellants cite examples of testimony that support their position,
but fail to explain how that is sufficiert to overturn ajury’s verdict. The appdleesalso rdy, with
dightly more justification, on the ipulations of fact: the listing indicated the house had a septic
system; it did not, infact, have a sptic tark; and the appellants paid to install a septic system. R.
595; Ab. 1; Add. 49.

The testimony of the appellants’ septic tank installer indicated that a“ septic systenT’ consists
of atank and laterd lines, not just a straight pipe. R. 341-42; Ab. 34. However, CharlesKlim, the
previousowner, testified that he had installed a sewer system, that said system was approved by the
county health department, and that he listed the property as having a septic syssem when he sold it
totheHalls. R. 257-59; Ab. 20. Whilethe systemin place may not have met the technicd definition
of a septic system as presented by the plaintiffs septic system irstallation expert, there was
undeniably asysem in place for disposing of wage. Furthermore, the representations on the Owner
Proprety Disclosure form filled out by the Halls are prefaced by the gatement that such
representations are “To the best of my knowledge.” R. 599; Add. 53. Thisformwas not a strict
guarantee as to the condition of the property, but rather a disclosure of the owners knowledge
concerning the property. Thestatement that, “To thebed of my knowledge theproperty hasa septic
sysem,” is not clearly false even where it turned out that therewas no septic tank and lateral lines
on the property. In fact, the evidence at tria strongly supports the finding that to the best of the
Halls knowledge, there was a septic system (including a septic tank) on the property.

The jury wasinstructed that afact or saement is material if it was a substantid factor in

influencing the plaintiffs’ decision. R. 564. Neither the Abstract nor the Record indicate that the
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appellants’ attorney objected to thisinstruction at trial, and they have not raised any objedion since.
The appellants-plaintiffs presented evidence at tria that could have supported a finding that this
representation was a substantid factor in the gppellants’ decison, but the mere fact of evidence in
their support doesnot explain how the jury’s negative response to Interrogaory No. 1 was clearly
against the preponderance of the evidence. There was testimony that the representations in the
disclosure were important to the gopellants, R. 359; Ab. 37, but there was no testimony or other
evidence that the specific presence of a septic system as defined as a tank with lateral lines was a
substantial factor intheappéellant’ sdecision to purchasethe home. “Theweight and valueto be given
to testimony of witnessesisinthe exclusive province of thejury.” Ray, 310 Ark. at 574,839 SW.2d
at 517. Because the appellants had the burden of proof at trid, they were required to prove by a
preponderance of the evidencethat the representationswere both material and false. Sincetherewas
no evidence specificdly addressing the materiality of the representation regarding the septic sysem,
but there was evidence presented that the gppélants had no complaints with the sewage sysemin
place until it became blocked several months after purchasing the house and evidence that the Hals
believed — with reason — tha there was a septic tank on the property, the jury’s amswer to
Interrogatory No. 1 was not clearly agand the preponderance of the evidence.

For their agument that the jury’s reponse to Interrogatory No. 2 was against the
preponderance of the evidence — that the Hallsknew or should have known that therewasno septic
tank at the house — theappd lantsstatethat: “the testimony of the Halls presented no bass in their
knowledgefor the jury to consider that a septic systemwas present on the Property at the time they
built it or listed it for sale.” (Appellant’ s Brief at Arg. 7.) The gppellartsthen quotean excerpt from

the cross-examination of Eugene Hall, wherein he gates that he assumed therewas a septic system
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and was told thet there wasone. (Appellant’s Brief at Arg. 7.) R. 526; Ab. 60. There was also
testimony from Charles Klim that — in addition to listing the property as having a sewer systemwhen
he sold the property — when hemoved he merely disconnected from the sewe pipe leaving a four-
inch-diameter pipe sticking up out of theground. R. 265; Ab. 22. Theevidenceat trial was that the
Halls had reason to believe there was a septic sysem, and did in fact so believe, although that belief
turned out to be mistaken as to the presence of a septic tank. No evidence was presented that they
knew or believed at the time of the sale that there was not a septic tank, or eventhat they should have
known that they did not have enough knowledge to actually know therewas.

The appel lants are conflating mistaken belief with therequired scienter for constructivefraud.
Theremust at |east be knowledge or belief that one does not know enough to say one way or another
whether afact exigs. Commentators have compared Arkansas constructive fraud to negligence
although the courts have not done so. See, eg., Jack Tdbot, Liability for Unintentional
Misrepresentationin Arkansas, 49 Ark. L. Rev. 525 (1996). Whether it isanegligent or intentional
tort, constructive fraud is not grict liability, and contains ascienter element: “knowledge that the
representationisfalse or that there is insufficient evidence upon which to makethe represertation.”
Beattyv. Haggard, _ Ark. App. __, 2004 Ark. App. LEXIS432, 16 (2004). Where, ashere, the
evidence showsthat aparty believes something to be true with reason, and with no notice that it may
not betrue, it isgppropriate for ajury to find that party did not have the necessary state of mind to
imposeliability for condructive fraud. Therefore thejury’s negative response to Interrogatory No.
2isnot clearly against the preponderance of the evidence. On the contrary, an affirmative response

by the jury would have been in error.
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The appellants argue that the remaining interrogatories should al have been amswered
afirmatively. Aswith the previoustwo, the appdlants explan that evidence was presented which
could support a“Yes” response, but fal to show how the jury’s“No” decision was not supported by
substantial evidence. As to Interrogatory No. 3, they simply argue that since the appellees were
sdling their property, they must have intended to induce reliance. That was a quedion for the jury
toanswer, andit did. Asto Interrogatory No. 4, the appellants point out that they testified astotheir
reliance on the appellees’ representations, and that the stipulations provide that they were dameged
inthe amount it cost to replace the septic system Barereliancewasnot uffident, howeve': there
must have been justifiable reliance, and the damages mug have been a result of such reasonable
reliance. R. 43; Ab. 66; Add. 18. The appellants do not even arguethat the jury erred in not find
justified reliance, only that it should have found reliance and resulting damages.

The appellants do not specifically addressthe jury’sfinding that the appellants did not breach
the contract (Interrogatory No. 5).

Because interr ogat ories number one through four or number five must have been answered
affirmatively for the verdict to have been any different, and because there was substantial evidence
to support the jury’ s negative answer to each of those interrogatories, the trial court did not err by
refusing to usurp the jury’ srole as fact finder and by denying the appdlant’smotion for anew trid.
Even if the jury had erred on one or two of the interrogatories, it would be necessary for all four
dedling with deceit and the fifth concerning breach of contract to be clearly contrary to the
preponderance of the evidence in order for the jury’s verdict to be changed. The appédlants have
failed to show that even one of the interrogatories was against the preponderance of the evidence,

let alone dl of them, and thus the Court should affirm the jury’ s verdict.
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2. The Appellants Argument Regarding the “Asls’ Clause and
“Deceptive Selling Practices” Was Not Preserved for Review and Is
Raised for the First Timein ThisAppeal.

The appellants argue that the “as-is” clauseinthe real estate contract should not be enforced
for public policy reasons, presumably related to the quegion of whether the appellants reliance on
any representations of the appellees was justified. Not only is the relevance and import of this
argument not explained by the appellants (e.g., what the result would be if the Court were to refuse
to enforcethe“as-is’ clause), neither the record nor the abstract reveal sany testimony, agument or
objections related to thistheory. Where the abstract does not reflect an issue being presented to the
trid court, it cannot then be argued on appeal. “As we have repeaedly held before, this court will
not countenance an argument raised for the first time on appeal.” Crockett & Brown, P.A. v.
Courson, 312 Ark. 363, 366, 849 S.W.2d 938, 940 (1993). “An issue cannot be raised for the first
time on appeal.” Holcombe v. Marts 352 Ark. 201, 203, 99 S.W.3d 401, 402 (2003).

Because thisissue was not properly preserved, and additionally is of questionable relevance,
the Court should not disturb the verdict of the jury.

C. THE AWARD OF ATTORNEY'S FEES WAS NOT AN ABUSE OF THE
TRIAL JUDGE’'S DISCRETION BECAUSE THE ACTION SOUNDS
PRIMARILY IN CONTRACT RATHER THAN IN TORT

The appellants allege that the trial court’s award of attorney’s fees to the appellees was an
abuse of discretion. Dueto the trial judge’s familiarity with the services rendered by the attorneys,
“we usualy recognize the superior perspective of the tria judge in assessing the applicable factors.
Accordingly, an avard of attorney’sfees will not be set aside absent an abuse of discretion by thetrial

court.” Chriscov. Sun Indust., Inc., 304 Ark. 227, 229, 800 SW.2d 717, 719 (1990). Thegeneral

rule isthat fees are awarded only where expressly dlowed by statute. Arkansas satute explicitly
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allows feesin dvil actions to recover on breach of cortract. Id. at 229, 800 S.W.2d at 718; ARK.
CoDE ANN. 8 16-22-208 (1999). However, where “the prevailing party’s claim isbased in tort, an
award of attor ney’ sfees cannot be justified under section 16-22-308.” Wheeler Motor Co. v. Roth,
315 Ark. 318, 329, 867 SW.2d 446, 451 (1993). Where both theories — contract and tort — are
advanced, “anaward of attor ney’ sfeestothe prevailing party isproper only when the actionisbased
primarily in contract.” Meyer v. Riverdale Harbor Municipal Property Owners Improvament Dist.
No. 1, 58 Ark. App. 91, 93, 947 S.\W.2d 20, 22 (1997).

The appel lants cite the Meyer case asbeing onpoint with thisone. However, theonly facts
in Meyer indicate that the appdlantsin that action had originally sued under theories of fraud and
breach of contract and that the court had heldin a prior gppeal that the action sounded primarily in
tort. 1d. at 92, 947 SW.2d at 21. Based on that prior holding, the court was bound by the law of
the caseto find that attorney’ s feeswere inappropriate because the action sounded in tort. Id. at 95-
96, 947 SW.2d at 23. Looking at that previous, unpublished opinion reveds that the court
determinedthat the action sounded intort (for limitations purposes) becausethe plaintiffs complaint
requested equitableremediesand evenpleaded their contract claimintort terms. Meyer v. Riverdale
Harbor Municipal Propeaty Owners Improvement Dist. No. 1, 1996 Ark. App. LEXIS 87, 8-9
(1996). The facts of this case are clearly diginguishable, as will be explained.

The general rule for determining whether an action sounds primarily in tort or contract isto
look to the relief sought. To “determine whether an action soundsin contract or tort, one may ook
to the nature of the damages prayed for.” Curry v. Thornsberry,  Ark. 2003, Ark. LEXIS

587, 14 (2003).
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The difference between an action in contract and one in tort is not always exact, but

we gtated the basic digtinction in Atkins Pickle Co. v. Burrough-Uerling-Brasuell,

275 Ark. 135, 628 SW.2d 9 (1982): “The purpose of the law of contract isto see

that promises are performed; the law of torts provides redress for variousinjuries”

Owing to that distinction, the measure of damages in contract cases differs from

that in tort cases.

Id. at 16 (quoting Bankston v. Pulaski County School Dist., 281 Ark. 476, 479, 665 S.W.2d 859
(1984)) (emphasisadded). Here, asintheAtkins Picklecase, “theplaintiff cannot establish itsright
to recovery except by proving . . . the defendants failure to perform their promises.” Atkins
Pickle, 275 Ark. at 138, 628 S.W.2d at 11 (emphasisadded). The mgority of the casesoverturning
anaward of attor ney’ sfeesin a combination tort-contract suit ssemto rely onthejury saward of tort
damagesasdefining the action assounding primarily intort. See, e.g., Wheeler Motor Co., 308 Ark.
at 329, 823 S.W.2d at 451; Sein v. Lukas, 308 Ark. 74, 82, 823 S.W.2d 832, 837 (1992).

The appellants’ case can be summed up as the appellants arguing that they did not receive
what they contracted to receive: a house witha conplete septic system, an oper ational well, healthy
trees, etc. Intheir complaint, the appellants sought rescission, compensatory damages and punitive
damages. The issues of rescission and punitive damageswer e not submitted to thejury. The only
instruction given to the jury regarding damages was:

If an interrogatory requires you to assess the damages to the Plairtiffs, you

must then fix the amount of money which will reasonably and fairly compensate them

for the following elements of damages sugtained which you find was proximately

caused by the fault of the Defendants:

That element is the cost of repairing, restoring, and/ar improving the
property so that it has the qualities and value as represented.

Whether this element of damages has been proved by the evidence is for you
to determine.

R. 565 (emphasis added). Neither the Recordnor the Abstract reflectsthat the appellants’ attorney

objected to this instruction before, during or after trial. Compensatory damages are contract
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damages. In Curry, the Court stated that because “the damages sought were for the costs of
correcting the defects . . . the complaint stat ed acause of action onthe contract” and the matter was
properly classified as primarily sounding in contract. Curry, 2003 Ark. LEXIS at 16-17. Eventhe
gopdlantsimplicitly acknowledgethat this isacontract action, sating inther brig (with regard to
the disclosures) that they “did not receivethe benefit of the bargain.” (Appdlant’sBrief at Arg. 10.)

Becausetheappellantswere primarily seeking thebenefit of the bargain, and the only damages
submitted to the jury were compensaory, thisaction isprimarily one for breach of contract in spite
of al the language regarding misrepresentations. Simply put, the appellants do not believe they
received what they bargained for and are seeking damages based on that perceived failure.
Accordingly, this action sounds primarily in contract, the trial court did not abuse its discretion in

awarding attorney’s fees, and its decision should be affirmed.
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V.
CONCLUSION

The appd lantsappeal of thejury’ sverdict isbased on nothing more substantia than differing
interpretations of the evidence. It is natural for the appellants to interpret the evidence asbeing in
their favor, but it isthe province of the jury to interpret and weigh the evidence. There is no
indicationthat the jury did not properly do so in thiscase, and its verdict issupported by substantid
evidence. Even if the appellants were able to show that one or two of the jury’s responses to the
interrogatorieswereincorrect, theverdict would not be changed because anegativeresponseto even
one of thefirs four interrogatories would sill cause the gppellants clamed cause of action to fail.

The appd lantsattempt to char acterize thiscaseassounding primarily intort. However, only
compensatory damages were submitted to t hejury and the essence of the appellants’ caseisthat they
did not receive the benefit of their bargain. This case sounds in corntract, and the trial judgedid not
abuse his discretion in awarding attorney fees.

For all of the reasons sated aove and throughout this brief, this Court should affirm the

decision of thetrial court both asto liability and as to damages.

Respedafully Submitted,

By:

Ronald G. Woodruff (72113)
WOODRUFF LAW AHRM
Post Office Box 1866
Fayetteville, AR 72702-1866
(479) 444-8444

Attorney for Appellees
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VI.

CERTIFICATE OF SERVICE

| hereby certify that | have served the Appellees Brief of Eugene Hall and Connie Hall by
mailing a copy of it to xxxxxx, onthis __ day of August, 2004.

XXXXX
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